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IN THE UNITED STATES DISTRICT COURT |
FOR THE EASTERN DISTRICT OF ARKANSAS
WESTERN DIVISION ;
“ :
UNITED STATES OF AMERICA, ) "
- )
Plaintiff, ) _ _
: : ) Civil Action No. 4-07-CV
v. ) 01189SWW !
| R :
RINECO CHEMICAL ) :
INDUSTRIES, INC. ) -
' )
Defendant. )
- : )
CONSENT DECREE-
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Plaintiff United States of America .(“United States”), on
behalf of the'United States Environmental Protection Agency
(#EPA”), filed a Complaint in this action on December 12, 2007;

‘alleging that Defendant Rineco Chemical Industries, Inc.

(“Defendant”), violated Sections 3005(a) and 3010 of thevResoﬁrce,

Conservation and RecOveﬁy'Act.("RCRA"), 42 U.S.C. §§ 6925(a) and
6930, and Arkansas Pollﬂtion Control and Ecology Commission

("APCEC”") Regulation No. 23, which incorporates federal

regulations approved by EPA pursuant to RCRA that are part of the

federally—enforceable State hazardous waste program relating to

the generation, transportation,Itreatment, storage, handling, and

disposal of hazardous waste. On November 24, 2008, the Court
| issued an Order (doc.#85) which granted the United States’ Motion

for Leave to File an Amended and Supplemental Complaint, which in

addition to the violations alleged in the Complaint, alleges that

Rineco violated its RCRA Permit 28(H), Modules II(A), III(M),
III(E), XV(A);-and 40 C.F.R. §§ 264.31, 264;173, 264.1056,
264.1086(d) (3).

| The Complaipt alleges that Defendant has treated,vstoréd,
and disposed of hazardous waste in the Thermal Metal Wash unit
(*TMW”) at its facility located near Benton, Arkansas, without a
_RCRA permit, in violation of Section 3005(a) of RCRA, 42 U.S.C. §
6925(a),and APCEC Regulation No. 23 Part 264, Subpart X and Part

270,'§§ 264.600, 270.1, 270.2, 270.10; that Defendant'has failed

T
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to file with the EPA or the State of Arkansas (“State”) a
notification and description of hazardous waste éctivity
performed in the TMW unit at Defendant’s facility in violation of
Section 3010 of RCRA, 42,U.S.C. § 6930; and that Defendanf has é
failed to establish financial assurance requirements for closure .
of the TMW and related storage unite at Defendant’s facility in
violation of 40 C.F.R. §§ 264.140 ~ 264.151 and APCEC Regulation
No; 23 8§ 264.140 - 264.151. |

In addition to the allegations in the Complaint, the Amended'
and Supplemental Complaint alleges that Deféhdant has failed to
desigﬁ,‘maintain, construct, and operate the TMW agd 6ther units
at Defendant’s facility in such a manner as to minimize,the
possibility of a fire, explosion, or any unplanned sudden or non-
suddén release of hazardous waste or hazardous waste copstituents
tO‘aif; soil, or surface water;'in violation of Defendant’s RCRA
Permit 28(H), Module II(A), 40 C.F.R. § 264.31, and APCEC
Régulation No. 23 § 264.31; failed to egquip numerous open-ended
values and 1ineé with caps or plugs in violation of Defendant{s
RCRA Permit 28(H), Module XV(A), 40 C.F.R. § 264.1056, and APCEC
Regulapion No.‘23 §.264.1056/265.1056; and sﬁored hazardous waste
in an open container for more than fifteen (isf minutes in
violation of Defendant’s RCRA Permit 28(H), Module III(E), 40

C.F.R. § 264.173, RCRA Permit 28(H), Module III(M), 40 C.F.R. §

ED_002099_0010299-00004
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264;1086(d) (3), and APCEC Regulation No. 23 §§ 264.173,
264.1086(d) (3). | |

| On March 4, 2009, ﬁhe Court issued.d.Memorandum-and Order

(doc. #91) in which the.Court granted the United Statesf Motion é
for Summary Judgment (doc. #40) as to,liability on each cf the Z
five claims asserted in ;he Complaint and denied Defendant's
Motion for Summary Judgment (doc. #13). The Court further
ordered that the matter would proceed as to any appropriate civil
penalties and as to the three remainiﬁg claims in the Amended and
Supplemental Complaintf‘_Nothing in this Consent Decree shall
supercede the findings of’factvor conclusions of law set forth in
the Court’'s Order dated March 4,k2009.

Defendant denies any liability to the United'Stétes arising
out of the ﬁransactions»or 6ccurrences alleged in the United
States’ Complaint and the United States’ Amended and Supplementai
Complaint. Defendant also dénies the truthvof any allegétions in
the Complaint or the Amended and Supplemental Complaint except
the allegatiocns éertaining to venue and subject matter and
personal jurisdiction.

The Parties redognize, and the Court by.entering this
Consent Decree finds, that this Consent Decree has been
negotiated by the Parties in good faith and will avoid litigation
between the Parties and that this Consent Decree is fair, |

reasonable, and in the public interest.
- 4 -
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NOW, THEREFORE, with the consent of the Parties, IT IS
HEREBY ADJUDGED, ORDERED, AND DECREED as follows:

I. JURISDICTION AND VENUE

1. This Court has jurisdiction over the subject matter of %
this action, pursuant to 28 U.S.C. §§ 1331, 1345, and 1355, and
Section 3008(a) of RCRA, 42 U.S.C. § 6928(a), and over the .
Parties. Venue lies in this District pursuantvto 28 U.S.C. §§ ;
1391 (b} and (¢), and 1395(a) (1), because the viclations -
complained of and the claims asserted herein arose in this
district, and because Defendént conducts business at facilities
located in this district. For purposes of.this Dec¢ree, Or any
action to enforce this Decree, Defendant consents to the Court’s
' jurisdicﬁion over this Decree and any such action and over:

.Defendant and consents to venue in this judicial district.

II. APPLICABILITY

2. The obligations.of this Conéent Decree apply to and are
binding upon the United States, and upon tﬁe Defendant ;nd ény
successors, assigns, or other entities or persons otherwise bound
by law. |

3. No transfer of ownership or opeiation of the Facility,
whether in compliance with the procedurés of this Paragraph or
otherwige, shall reliéve Defendant of its obligation to ensure’
that the terms of.the Decree'are’implemented. At least thirty

(30) Days prior to such transfer, Defendant shall providé a copy
- B -
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. _ o
of this Consent Decree to the proposed traﬁsferee and shall
simultaneously provide ﬁritten notice of the prospective
transfei, together wiﬁh(a copy of the proposed wiitten agreement;_V
to EPA Region 6, the United States Attorney for the Eastern
District of,ArkanSas, aﬁd the United States Department éf_
Justice, in acbérdance with Section XIII of.this Decree
(Notices) . 'befendant may assert that such prbposed written
agreemént‘to'be,provided undér this‘Paragraph is protected as
Confidential Business Information (“CBI”) under 40 C.F.R. Part 2.

4, Defendant shall provide a copy of this Consent Debree
té all officers, employees, and agents whose duties indlude'v
respoﬁsibiiity for compliance with any proVision of this Decree,
as wéll as to any contractor éntity retained to perform work
required under this Consent Decree. Defendant shall condition
any_éuch cdntract upon performance of the work in conformitvaith
the terms of this Consent Decree. |

5. | In any action to enforce this Consent Decree, Defendant
shall not raise as a defense the failure by any of its offideré,
directors, employees, agents, or contractors to take any actions
necessary to comply with the provisions of this Conéent Decfee,
unless Defendant establishes-that such failure resulted from a
Force Majeure event as defined in Section VIII of this Consent

Decree.

ED_002099_001 0299;00007
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.IIT.DEFINITIONS

6. Terms used in this Coﬁsent Decree that are defined in
RCRA or in regulations promulgated pursuant to or authorized by
RCRA shall have the meaningsvassigned to them in RCRA or such - ~ §
regulations, unless otherwise provided in this Decree.
-Regulations referred to by their federal citations also shall
include reference to their State éounterparts (e.g. 40 C.F.R. §
264.601 also inciudes reference to APCEC kegulation No. 23 §
264.601). Whenever the tefﬁs set forth below are ﬁsed in this
Consent Deciee, the following definifions éhall apply§
a. “ADEQ" shall mean the Arkansas Department of

Environmental Quality and any of its successor departments or
agéncies; . |

' b. - “Amended Complaint” shall mean the Amended and
Supplementai.Complaint filed by the United States in this action;

c.  “Complaint” shall mean the Complaint filed by the:

United States in this action;

d.. ’“Cohsent Decree” or “Decree” shall mean this
Decree;

| e. *Day” shall mean a calendar day unless expressly

stated to be a business day. In computing an? periéd of timé
under tﬁis Consent Decree, where the last déy would fall on a
Saturday, Sunday, or a federal holiday, the period shali ruﬁ

until the close of business of the next business day;
-7 -

ED_002099_0010299-00008



Case 4:07-cv-01189-SWW - Document 99-1  Filed 05/19/10° Page 9 of 48

£.. “Defendant” shall mean Rineco Chemical Industries,
Inc., a corporation incorporated under the laws of the State of
Arkansas and licensed to do business'in the state of Arkansas;

g. “EPA” shall mean the United States Environmental

CERIANNE S

.ProtectiOn Agency and any bf_its succeséor_departments or
agencies;

h. “Effective Date” shall have the definition
provided. in Section XIV; |

i. “FacilitY" shéll meén befendant!s land, %
structures, other appurténances, and improvements on the land, |
used for theltreatment, storage, or digsposal of hazardous Qaste
located at 817 Vulcan Road in Benton, Arkansas; |

i. '“Paragraph” shall_meahvé_portion of this Decree
identified by an Arabic numeral;

k.. “Parties” shall mean the:United States and
Defendant;

1. “Section” shall mean a pgrtion of this.Decree_
identified by a roman numéfal; |

m. *State” shall meaﬁ the State of Arkansas;

n.  “TMW” shall mean the Thermal Metal Wash unit,
including the thermal oxidation unit, at fhe‘Facility.

pP. “United States” shall mean the United States of

America, acting on behalf of EPA,

ED_002099_0010299-00009



- e e - . L S e i m S

Case 4:07-cv-01189-SWW Document 99-1 Filed 05/19/10 - Page 10 of 48

Iv. CIVIL PENALTY

7. Within thirty (30) Days after the Effective Date of
this Consent Decree, Defendant shall pay the sum of $£1,350,000 as
-a civil penalty.

8. Defendant shall pay the civil penalty dué by Fed Wire
Electronic Funds Trangfer (“EFT”) to the U.S. Department of
Justice in accordance with. written instructions to be provided to
Defendant, follqwing 1odging of the Consent Decree, by the
Financial Litigation Unit of the U.S. Attorney’s Office for the
Eastern District of Arkansas, USA Post Office Box 1229
Little Rock, AR 72203, 501-340-2600. At the time of payment,
Defendant shall send a copy of the EFT authorization form and the
EFT transaction record, together with a transmittal letter, which
shall state that the payment is for the civil penalty oﬁed

pursuant to the Consent Decree in United States v. Rineco

Chemiéal Industries, Inc., and shall reference the civil action
number.aﬁd DOJ case number 96-7-1408902, to thé Unite& States in
accordance With Section XIII of this Decree (Notices); by email
to acctsreceivablé.CINWD@epa.gov; and by mail to:

EPA Cincinnati Finance Office

26 Martin Luther King Drive
Cincinnati, Ohio 45268

o rpan,

9. Defendant shall not deduct any penalties paid under
this Decree pursuant to this Section or Section VIT (stipulated

Penalties) in calculating its federal income tax.
P

ED_002099_0010299-00010
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V. COMPLIANCE REQUIREMENTS

10. Application for permit for the TMW. Within sixty
(60)Days after the Effective Date of this Consent Decree,.

Defendant shall submit to the Director of-ADEQ an application for ;

o AR

a RCRA perﬁip fox its TMW as é Subpart X-Miscellaneous Unit in
Aaccordan'ce with 40 CFR §8 264._600-26!.1‘.603‘, 40 C.F.R. §§
270.10—270,14;;270523, 270.30-270.33, the Risk Burn Guidance for
.Hazardous WastévCombustion Facilities, OSWER,,EPASBO—R-01f001,
July.zooi; andathevHuman Health Risk.Assessment Protocol for
Hazardous_WaSte'CombustiQn Facilities, OSWER, EPA—R—05—066L
September 2005f ~Within sixty (60)Days after the Effective‘Dateﬁ
of this Consent Decree,vDefendant also shall submit to the
Directof of ADEQ én application for a RCRA permit for storage,oﬁ
hazardoﬁs waste related to the TMW. Defendant shall
Simultaneouéiy provide the Associate Director of the Hazardous
Waste Enforcement Branch, EPA Region 6, with a copy of such
Vappii¢ations,'in accordance»with Section XIII (Notices). Thé TMW
must be located, désigngd, constructed, operated, maintained, and
closed in a manner that will ensure'protection of human health
and the environment. ‘The permit application must include such
terms and_conditions»asﬁnecessary to protect human health and the
"environment, including, but not limiﬁedito, as appropriate,
design and'opefating requirements for responses to releases of

hazardous waste or hazardous constituents from the TMW. The
: - 10 - .
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permit application must include those requirements of subparts T
~ through O, X, and subparts AA ﬁhrough CC of part 264, part 270,
part 63 subpart EEE, and part 146'of chépterz40 that are
appropriété for the TMW. |

11. Defendant must notify the public, hold a public
meeting, and offer the public an opportuﬁity ﬁo comment regarding
Defendant’s application for a permit for the TMW in accordance
with 40 C.F.R. Part 124, as applicable, and 40 C.F.R. § |
270.42(c). ‘.

12. Preparation and Submission of Trial Buzrn Plan. For

the purpoée of determining feasibility of compliance with the
perforﬁance standards of 40 C.F.R. § 264.343, and determining
adequate operating conditions under 40 C.F.R. §§ 264.345, as part
of its RCRA permit application for the TMW, Defendant must
preparé and submit to the Director of ADEQ a'trial burn’plan and
perform a trial burﬁ in accordance with 40 C.F.R. § 270;62(b).

13. The trial burhn plan must include all of the
information required by 40 C.F.R. § 270.62(b) (2).

14. After the Director of ADEQ has evaluated the
sufficiency of the information provided, Defendant must provide
any supplemental information required by the Director of ADEQ in
accordance with 40 C.F.R. § 270.62(b) (3). | |

15.. During the trial burn, Defendant must’éélculate the

trial Principal Organic Hazardous Constituents (“POHCs”)
' - 11 -
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specified by the Directér of ADEQ based on the waste analysis
data in the trial burn plan submitted b? Defendant in accordénce
with 40 C.F.R. § 270.62(Db) {4).

16. The trial burn performed by Defendant must comply with ‘é

40 C.F.R. § 270.62(b) (5).

| 17, Defendant shall not commence the trial burn until
aftef the Director of ADEQ has issued a notice fd all persons on
the Facility mailing list as set forth in 40 C.F.R. §
124.10(0)(1)(ix) and to the appropriate units of State and local
government as set forth in 40 C.F.R. §§:124.10(c)(1)(x) |
announcing the scheQuled commencement‘anchompletioﬂ date forn;he
trial burn as required by 40 C.F.R. § 270.62(b) (6).

18. During the trial burn (or as soon after the burn as is
practicable); Defendant shall make the determinations required by
40 C.F.R. § 270.62(b) (7). During the trial burn, Defendant must
demonstrate compliance with the performance standards required by
40 C.F.R. § 264.3.43.’

le. = Preparation and Submission of Risk Burn Plan. To

collect emissions data for evaiuation iﬁ a'site—specific riék
assessment, as part of its RCRA permit application for the TMW,
Defendant also must prepare and submit a risk burn plan and
perform a risk burn in accordance with the Risk Burn Guidance for
Hazardous Waste Combustion Facilities, OSWER, EPA530-R-01-001,

July 2001; and the Human Health Risk Assessment Protqéol for
- 12 -
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Hazardous Waste Combustign Facilities, OSWER, EPAfR-OS—OOG,
- September 2005. The risk burn should be integrated with the
érial burn to produce a consistent set of proposed enforceable
permit conditions.

20. The risk burn performed by Defendant shall collect.
fugitive aﬁd stack emissions data and define the operating
requirements for the TMW based on control parameters identified

in Chapters 4 through 7 of the Risk Burn Guidance for Hazardous

oA a o an a3

Waste Combustion Facilities. During the risk burn, Defendant
shall evaluate each of the constituents specified in Chapters 4
though 7 of the Risk Burn Guidance including the.dioxins, furans,
other organics, metals, particulate matter, hydrogen éhloride,
and chlorine identified therein. |
21. During the risk burn (or as soon after the burn as is

practicable), the Defendant shall make the determinations set
forth in the Risk Burn Guidance for Hazardous Waste Combustion
Facilities, and the Human Healﬁh Risk Assessment Protocol for
Hazardous Waste Combustion Facilities deemed appropriate by the
Director of ADEQ. During the risk burn, Defendant must
demonstrate that emissidns from the TMW do not present a risk to
humah health or the environment:

22, Within ninety (90) days after completion of the‘trial
and risk burns, or later if approved by the Director of.ADEQ,

Defendant mUStFSubmit to the'Director of ADEQ a certification
13 .- _ .
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that the trial and risk burxns have been carried out in acdordancé
with the approved trial and risk burn plans, and must submit the
results of all the determinations required in 40 C,F.R.v§

270.62 (b) (7). |

23. All data collected during the trial and risk burns’
musffbe submitﬁed t; thg Director of ADEQ following the"
completion of the trial and risk burns. A copy of the datayc
collected during thé trial and risk burns also mﬁst be submittedv
to the.Associate Diréctor_pf the Hazardous Waste Enforcement
vBranch; EPA Region 6, in accordance with Section XIII oﬁ this
Consent Decree_(Notices).

24. All submissions required by Section‘v must be
certified on,behalf_of the Defendant by the signature of a person
authorized to sign a permit application or a report under 40 N
C.F.R. § 270.11. | |

25. Defendant'shall request that the final RCRA permit for
the TMW include pefformance standards, operating requirements,
.monitoring and inspection requirements, and closure requirements
in accordance with 40 C.F.R. 8§ 264.343, 264.345, 264.347, and
264.351. Defendant also shall request that the final permit for
the TMW shall include risk based terms and conditions necessary
to protedt human health and the environment in accordance with

the Risk Burn Guidance for Hazardous Waste Combustion Facilities

- 14 -

ED_002099_0010299-00015



Case 4:07-cv-01189-SWW Document 99-1 Filed 05/19/10 Page 16 of 48

and the Human Health Risk Assessment Protocol for Hazardous Waste
Combustion Facilities.

26. Continued Operation. Upon Defendant’s submission of

jthe initial application for a RCRA permit for the TMW, including:
the trial and risk burn plans, Défendént may continue to operate
the TMW during the one year following such submission if-
Defendant otherwise maintains compliance with the requirements‘df
this Decree. Whenever the Director of ADEQ issues avfinal permit
for the TMW, Defendant immediately must comply with that permit,
even if the permit is issued in less than one year after
Defendant submits.its initial application. Without a final
permit, Defendant may not operate the TMW at anytime later than
one year after Defendant submits its initial application, ekcept
as that time is enlarged under Paragraphs 29, 45, 46, 47; or 76
of this Consent Decree. The requirements of this Paragraph shall
not be stayed as a result of any challenge or appeal by befendanﬁ
of the final RCRA permit for the TMW, or any of its terms or.‘u

conditions, issued by the Director of ADEQ.

27. EPA Review and Comment. Nothing in this Consent
4Decreé shail limit the EPA’s rights under applicable |
environmental laws or feguia;ions, including'buf not limited to,
Section 3005(c)(3) of RCRA, 42 U.S.C. § 6925, 40 CFR §§ 270.32
.and‘40 C.F.R. §§ 271.19, to review, comment, and incorporate

applicable requirements of parts 264 and 266 through 268 of
' - 15 - -
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chapter 40 directly into the permit or establish other permit
conditions that are based on those parts; or tc.také action under
Section 3008(a) (3) of RCRA, 42 U.S.C. § 6928, against Defendant
on the ground that the RCRA permit:for the TMW does not comply‘
with a condition that the EPA Regional Administrator‘in'
commenting on the permit application or draft permit stated was
necessary to implemént approved State prdgram reqﬁiremehts,‘
whether or not that condition was included in the final permit.
If‘Defendant disputes an action taken by EPA‘pursuant to 40 CFR -
§§ 270.32 or 40 C.F.R. §§ 271.19, the Defendant may ask the
District Court to resolve such.dispute in accoraance with Section
IX of this Consent Deéree_(Dispute Resolution). The District
Court shall iesolve such dispute in accordance with applicable
law.

28. To comply with this Consent Decree, Defendant must
obtain a RCRA permit for the TMW as a Subpart X-Miscellaneous,
.Unit in accordance with 40 C.F.R. §§ 264.600-264.603, 40 C.F.R.
§8 27'0.10—276.14, 270v.23_, A270.,3’0—27,C.).33, the bRisk Burn Guidance
for Hazardous Waste Cbmbustion Facilities, OSWER, EPAS30-R-01-
001, July 2001; and the Human Health Risk Assessment Protocol for
Hazardous Waste Combustion Facilities, OSWER, EPA-R-05-006,
September 2005.

29. TMW Permit. Defendant shall prepare and submit its.

application for a RCRA permit for the TMW as required in this

R TN

N
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Section V. Defendant hay seek relief under the provisions of
Section VIII of this Consent Decree (Force Majeure) for any delay
in the performance of any such obligations resulting from a
failure to obtain, or a delay in obtaining, any permit or .
approval required to fulfill such obligation, if Defendant has
submitted a timely and complete application'and has taken all
other actions necessary to obtain such permit or approval.

30. Fugitive Emissions. Within thirty (30)Days after the

Effective Date of this Consent Decree, during the period before
Defendant obtains its RCRA permit for the TMW, consistent with 40
C.F.R. §§ 264.345(d) and'264.347(b), Defendant shall control
fugitive emissions from the‘TMW by:
Coa. Keeping the treatment zone totally sealed against
fugitive emissions; or | |
b. Maintaining a treatment zone pressure lower than
atmospheric pressure; or
c. Establishing an alternative means of control
demonstrated {(with part B of the peimit application) to provide
. fugitive emissions control equiVaient to maintenance of treatment
zone pressure lower than atmospheric pressure.
Defendant shall conduct a'thorough‘visual inspection of the
TMW treatment. zone and associated equipment (pumps, values,
conveyors, pipes, etc.), at least daily,vfor‘leaks, spills,

fugitive emissions, and other signs of tampering. The results of
_17_ .
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this inépection must be. recorded, and such records must be placed

in the operating record for the Facility required by 40 C.F.R. §
264.73. ‘ | | |

As part of 1ts appllcatlon for a RCRA permlt for the MW,
Defendant shall propose ‘as permlt condltlons the above fugltlve
emi531ons,requ1rements. ‘ | |

31. Within sixty‘{so) Days after thevEffective Date of
this Consent Decree, Defendanﬁ‘shall file with the State a
vnotificatioﬁ and‘d35cription of hazardous waste activity
expressly related to thé TMW~perfdrmed at the Facility in
acCordance-with'Section 3010 of RCRA, 42 U.S.C. § 69503, A copyg.
of the notification reqﬁired by this Paragraph also muét be
submitted to the Associate Director of the Hazardous Waste
Enforcement Branch, EPA Region 6, in accordance with Section XITII
of -this Consent Decree (Notices).

32. Within si#ty (60) Days after the Effective Daté,ofv
this Consent Decree, Defendant éhall submit to the Director of
ADEQ an applicatioh for and establish financial assurance for
closure of‘the TMW and related storage units at thé Facility in
accordance with Section 3004(a) of RCRA, 42 U.S.C. § 6924(a); and
40 C.F.R. § 264, Subpart H. A copy of the application and
documentation of the financial assurances required by this

Paragraph also must be submitted to the Associate Director of the

- 18 -
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Hazardous Waste Enforcement Branch, EPA Region 6, in accordance
- with Section XIII of this Consent Decree (Notices).

VI. REPORTING REQUIREMENTS

33. Defendent shall submit the following reports: ‘ §

(a) . Within 36 days after the end of each six month- - |
period follcwing the Effective Date of this Consent Decree but
before the final‘RCRA permit for the operation of the TMW is
iééued, ahd thirty (30) Days after the end of each celeﬁdar yeayr
thereafter until termination of this Decree puréﬁant-to Section -

XVII, Defendant shall submit a report for.the.preceding six month
pefioa“orvcalendar year, respectively, that summarizes the status
of Defendant’s application for a RCRA permit for'the TMW and the
status of compliance with the requirements of this Consent
Decreé;

b. The report also‘shall include a description of any
non-compliance with the requirements of Section V of this Consent
Decree'and an explanation of the violation’s 1ikely cause and of
the remedial steps taken, or to be taken, to prevent or minimize
. such violation. If the cause of a violation cannot be fully
explained at the time the report is due, Defendant shall so state
in the report. Defendant shall investigate the cause'of the o {
violation and shall then submit an amendment to the repert, | :
“including a full explanation ef the cause of the vidlation,

within thirty (30) Days after Defendant becomes aware of the
- 19 -
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cause of the violation. " Nothing in this Paragraph or the
following Paragraph relieves Defendant of its obligation to
provide the notice required by Section VIII of this Consent

Decree (Force Majeure).

123 Gy

c. Whenevef any violation of this Consent Decree or any
other event affecting Defendant’s pérformance under this Decree
may pose an immediate tﬂfeaﬁ to the public health or welfare or
the environment, Defendant shall notify>the Section Chief,
Hazardous Waste Enforcement Section, Compliance Assurance and
‘ Enfbrcement Division, EPA, Region 6, 1445 Ross Avenue, Dallas,
Texas 75202‘by telephone to (214) 665-8006, by electronic or ‘ g
facsimile transmission to (214) 665-7446 as soon as possible, but |

no later than twenty«four (24) hours after Defendant first knew

of the violation or event. This procedure is in addition to the

requirements set forth in the preceding Paragraph.

d.. All reports shall be submitted to the persons
designated in Section XIII of this Consent Decree (Notices).
e. Each report submitted by Defendant under this

Section shall be signed by an official of theé submitting party

and include the following certification:

I certify under penalty of law that this
document and all attachments were prepared
under my direction or supervision in
accordance with a system designed to assure
that gqualified personnel properly gather and
evaluate the information submitted. Based on

. my inquiry of the person or persons who

- 20 -
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‘manage the system, or those persons directly
responsible for gathering the information,
the information submitted is, to the best of
my knowledge and belief, true, accurate, and
complete. I am aware that there are-
significant penalties for submitting false
information, including the possibility of .
fine and imprisonment for knowing violations. :

This certification requirement does not apply to emergency or

similar notifications where compliance would be impractical.
£. The reporting requirements of this Consent Decree

do not relieve Defendant of any reporting obligations required by

RCRA or its implementing regulations, or by any other federal,

state, or 1ocal law, regulation, permit, or other requirement.
g. Any information provided pursuant to this Consent

Decree may be used by the United States in any proceeding to

enforce the provisions of this Consent Decree and as otherwise

permitted by law.

VII. STIPULATED PENALTIES

34. Defendant shall be liable for stipulaﬁed penalties to
the United Stetee‘for violations of this Consent Decree as
specified below, unless excused under Section VIII (Force
Majeure). A violation includes failing to perform any obligation
required by the terms of this Decree, according to all applicable
requirements of this Decree and within the specified time

schedules established by or approved under this Decree.

- 21 -
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35. Late Payment of Civil Penaity. If Defendant fails to

pay the civil penalty required to be paid under Section IV of
this Decree (Civil Penalty) when due, Defendant shall pay a

stipulated penalty of $3,000 per Day for each Day that the

NS RS T

payment is late.

36. Compliance Milestones. The following stipulated

penalties shall accrue pé;‘violation per Day for each violation
of the requirements identified in the following subparagraphs{'
 a. - Failure to within sixty (60) Days after the
Effective Date of this Consent Decree, smeit an'applicatioh to
»the Director'of'ADEQFfor a RCRA permit for the TMW as required by

Paragraph 10 of this Consent Decree:

Penalty Per Violation Per Day Period éf ancbmpliance
$1,000 1st through 14" Day
$3,000. ‘ 15" through 30th Day
$1b,000 : ‘ 31°* pay and beyond
b. Failure to prepare and submit trial burn and risk

burn plans and perform trial and risk burns as required by
Paragraphs 12-24 of this Consent Decree:

Penalty Per Violation Per Day Period of Noncompliance

$1,000 1st through 14*" Day
'$3,000 : 15" through 30" Day i
$10,000 - 31° Day and beyond

- 22 -
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c. Operation of the TMW without a final permit after

the time allowed in Paragraph 26 in this Consent Decree:

Penalty Per Violation Per Day Period of Noncompliance

$10,000 1st through 1l4th Day

$25,000 15th Day and beyond

d. Failure to, within sixty (60) Days after the
Effectivé-Date of this Consent Decree, file with the State a
notification and description of hazardous waste activity
expressly related to the TMW operated at the,Facility in
-accq;dance with Section 3010 of RCRA, 42 U.S8.C. § 6930:

Penalty Per Violation Per Day- Period of Noncompliance

$1,000 A -1lst through 14thbDay

$1,500 « 150 throﬁgh 30th Day
$2,500 ' 31lst Day and beyénd

e. Failure to, within sixty (60) Déys after the’

Effective Date of this Consent Decree, establish financial
 assurance for or closure of the TMW and related storage units at
 the Facility in accordance with Section 3004 (a) of RCRA, 42
U.S.C. § 6924(a), and 40 C.F.R. § 264, Subpart K.

Penalty Per.Violation Per Day - Period of Noncompliahce

$1,000 ‘ 1st through 14" Day
$3,000 | 15" through 30th Day
$10,000 31°* pDay and beyond

- 23 -
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37. Reporting-Rgguirements. The following stipulated

penalties shall accrue per violation per Day'for each violation

of the reporting requirements of Section VI of .this Consent

Decree:

Penalty Per Violation Pér Day-‘-Period 6f Noncompliance
$1,000 1st through 14t Day
$1,500 15" through 30th Day
$2,500 - : 31st Day and béyond

38. The stipﬁlated”penalties-undér this Section éhali begin
to accrue on the Day after pérfdrmance is dﬁe or on the Day a
violation occurs, whichever'is'applicable, and shall continue to
. accrue until performance is satisfactorily completed or until the
‘violation ceaées. Stipulated penalties shall accrue
simultaneously for separate violations of this Consent Decree.

39. Defendant shall pay any stipulated penalty within
sixty (60) Days of receiving the United States’ written demand, -
unless Defendént invokes the Dispute Resolution procedures under
Section IX (Dispute resolution). A demand for the payment of the
stipulated penalties will identify the particular violation(s) to
which the stipulated pﬁnalty relaﬁes and the penalty amoﬁnt that
the United States is demanding for éach violation (as best as can

be estimated).

I
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40. The United States may in>the unteviewable exercise of
its discretion, reduce or waive stipulated penalties otherwise
due it under this Consent Decree. |

41. Stipulated penalties shall continue to accrue as
provided in Paragraph 38, during any Dispute Resolution, but need
- not be paid until the following:

a. If the dispute is resolved by agreement or‘by a
decision of EPA that is not appealed to the Court,‘Defendant
shall pay acérued penalties determined to be owing, tbgether with
interest, to the United States within thirty (30)Days of the
effective date of the agreement or the receipt of EPA’s decision
or order. |

b. If the dispute is appealed to the Court and the
United States prevails in whole or in part, Defendant shall pay
all accrued penalties determined by the Court to be owing,
together with interest, within sixty (60) Days of receiving the
Court’s dgcision or order, except as provided in subparagraph c,
below. |

c. If any Party appeals the District Court’s
~decision, Defendant shall pay all a¢Cruéd penalties determined to
be owing, together with intéreSt, within sixty (60) Days of ;
- receiving the finél appellate court décision.

42. - Defendant shall'pay stipulated penalties owing to the

United States in the manner set forth and with the confirmation
- 25 -

ED_002099_001 0299-00026



- .- NS L T T T T P . . . - A LT LT T o1y

Case 4:07-cv-01189-SWW Document 99-1 Filed 05/19/10 Page 27 of 48

notices required by Paragraph 8, except that the transmittal:
letter shall staté that the payment is for stipulated:penalties
and sha1l state for which vicolation(s) the penalties are being
paid.

43. Iﬁ Defendant fails to pay stipulated penalties
‘ accqrding to.the_térms 6f-this Conéent Decree, Defendant shail be
liable for interest on such penalties, as provided for ih.zs
- v.s.C. § 1961, accruing as of the date payment beéame.dﬁe.
Nothing in this Paragraph shall be construed to limit the United
.States ffom seeking any remedy otherwise provided_by law for
- Defendant’s failure to pay any stipulated pehalties;

44. :Subject to the provisions of Section XI of this
Conéent Decree (Effect of Settlement/Reservation of Rights),_the
stipulated penalties provided for in this Consent Decree shall be
in additién to any other rights, remedies, or sanctions available
to‘the United States for Defendant’s violation of this Coﬁsent
Decree or applicable law. Where a violation of this Consent
. Decree is_aléo é violation of RCRA or its implementing
‘regulations, Defendant shall be allowed a credit, for any
stipulated penalties paid, against any statutory penalties
imposéd for such'violation.

VIII. FORCE MAJEURE

45, T“Force Majeure” for purposes of this Consent Decree, is

defined as any event arising from causes beyond the control of
' - 26 -
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Defendant, of any enﬁity controlled by Defendant, or of
Defendant’s contractors, that delays or prevents the performance
of any obligation under this Consent Decree despite Defendant’'s
best efforts under the circumstanceé to fulfill the obligation.
The requirement that Defendant exercise “best efforts to fulfill
the obligation” includes using best efforts to anticipate any
potential Force Majeure event and best efforts to address the
effects‘of any such event (a) as it is occurring and (b) after it
‘has occurred tobprevent or minimize any resulting delay to the
greatest extent possible. “Force Méjeure" does not inciude
éefendant’s financial inability to perform any obligation under
this‘cénsent Decree.

46. Defendant shall provide notice to the Séction»Chief,
Hazardous Waste Enforcement Section, Compliancé Assuranqe and
Enforcement Division, EPA, Region 6, 1445 Réss Avenue, Dallas,
Texas 75202 by telephone to (214) 665-8006, by eléctronic.or'

- facgimile transmission to (214) 665-7446 within seventy-two (72)-
hours of wheh Defendant first knew of a claimed Force Majeure
‘event. Within fourteen (14) Days thereafter; Defendant shall
provide in writing to EPA an explanétion and‘description of the
reasons for the delay; the anticipated -duration of the delay; all
actions taken or to be taken to prevent or minimizé the delay; a
schedule for implementation of any measures‘to be taken to

prevent or mitigate the delay or the effect of the delay; and
' : ' - 27 ~
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Defendant’s rationale fci attributing such delay to a force
majeure event if it intends to assert such a claim; and a .
statement as to whether, invthe opinion of Defendant, such event
may cause or contribute-to an endangerment to public health, i
‘ :
welfare or the environment. Defendant shall include with any
- notice documentation‘supporting the claim that the delay was
attributable ﬁo a Force Majeure. Falilure to comply with,ﬁhe above

requirements shall preclude Defendant from asserting any claim of

Ry

Force Majeﬁrg for that event for the pe:iod of time of such
failure to comply, and for any additional delay caused by such
‘failure. Defendant shall be deemed to know of any circumstance -
of which Defendant, any entity controlled by Defendant, or
Defendant’s contractors had knowledge. For purposes of~c1aiming
a Force Majeure event réléted to Defendaht's failure to receive a
final RCRA'permit for the TMW'within‘one vear after Deféndant
submits its initial application,\Defendant must provide written
notice and documentation to the Section Chief, Hazardous Waste
Enforcement Section, Compliance Assﬁrance and Enforcemént
Division, and the Chief of the éffice'of Regional Counsel, RCRA
Enforcement Branch, EPA Region 6, nqt later than fourteen (14)
Days after one year after Defendant submits its initial
application that Defendént has not received a final RCRA permit
for the TMW.‘Such written notice must provide an explanation and

description of Defendant’s submission of a timely and complete

ED_002099_0010299-00029
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application and other actions taken necessary to obtain such

- permit, but need not provide an explanation or description of the

reasons for the delay or 6ther.matters'referred to above in this
Paragraph, if such reasons or other matters are beyond the
knowledge of Defendant.

47. If EPA agrees that-the delay or anticipated delay is
attributable to a Force Maﬁeure event, the time for performance
of .the obligations under this Cdnsent Decree that are affected by
the Force Majeure event will be extended by EPA for such time as
is necessary to complete those obligations. -An extension of the
time for performance of the obligations affected by the Force
Majeure event shall not, of itself, extend the time for
performance of any other obligation.' EPA will notify Defendant
in writing of the 1eﬁgth of the extension, if any, for

performance of the obligations affected by the Force Majeure

ravent.

éé. If EPA does-nbt agree that the délay or anticipated
delay has been‘or Qill be caused by a Force Majeure event, EPA
will notify Defendant in writing of its decision.

49. If Defendant elects to invoke the dispute fesolution
procedures set forth in Section IX (Dispute Resolution), it shall
do so no later than thirty (30) bays after feceipt of E?A's
notice. In any suéh proceeding, Defendant shall have the burden

of demonstrating by a preponderance of the evidence that the
' - 29 -
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delay or anticipated_delay has been or will be cauéedvby,a Force
Majeure event, that the;duration of‘the delay or tbe extension
‘sought was or will be warranted under the circumstanceé¢ thaﬁ
‘best efforts,werevexercised to avoid and mitigate the effects of
the delay, and that the Defendant complied with the,requirementsv'
of Paragraphs 45 and 46, above. If the Defendant carries this
burden, the delay at issue shéll be deemed not to be a violation
by the Defendant of the. affected obligation of this Consent
Decree identified to EPA and the Court.

IX. DISPUTE RESOLUTION

'50. Unless otherwise expressly provided for in this
Consent Decree, the dispute resolution procedures of this SectiOg'
.shali be the exclusive meéhanism to resolve disputes arising
under or with respect to this Consent Decree. |

51. Informal Dispute Resolution. Any dispute subject to

Dispute Resolution under this Consent Decree shall fitst be the
subjeét‘of informal negotiaﬁions. The diépute shéll be
considered to have ariseh when Defendant serves the United States
with a written Notiée of Dispute, in accordance with Section XIII
of fhis Consent Decree (Notices). Such Notice of Dispute shall
state clearly the matter in dispute. The period of informal
negotiations shall not exceed fofty—fiveﬁ(45) Days from the date
‘the dispute arises, unless that period is modified by written

agreement of the Parties. If the Parties cannot resolve a
- 30 - '
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dispute by informal negotiatione, then the position advanced by
the United States shall be considered binding unless, wiﬁhin
forty-five (45) Days after the conclusion of the informal
negotiation period, Defendant invokes formal dispute‘resolution
procedures as set forth below.

52. Formal Dispute Resolution. Defendant shall invoke

formal dispute resolution procedures, within the time period
provided in the preceding Paragraph, by serving oﬁ the United
States a written‘Statemént of Position regarding‘the mattef in
aispute. The Statement of Position shall include, but need not
be limited to, any factual data, analysis, or opinion sﬁpporting
Defendant’s position and any supporting documentation relied upon
by Defendant. |

53. The United States shall serve‘its Statement of
Position within forty-five (45) Days of receipt of Defendant's
Statement of Position. The United Stateé’ Statement of Position.
-shéll include, but need not be limited to, any factual data,
anaiysis, or opinion supporting that position and any supporting
documentation relied upon by the United States. If the United-
States doés not accept Defendant’s position, the United States’
Statement of Position shall be binding on Defendant, unless
Defendant files a motion for judicial review‘of‘the diépute in

. accordance with the following Paragraph.

- 31 -
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54. Defendant may seek judicial review of the dispute by
filing with-the Court and serving on the United States a motion
'requesting_judicial resolution of the dispute. The motion must | ' ?
be filed within forty-five (45) Days of receipt of the United : :
States’ Statement of Posi;ion.pursuant_to_the preceding | | h
Paragraph. The motion shéll contaip:a written statement of
Defenaant's position on .the matter in dispute, including any
supporting‘factual data; analysis, opipion) or documentation, and
shall set forth the relief requested and any schedule within
which the dispute must be reéolvéd for ordefly implementation of
the Consént Decree. »

55. The United Stétés shall respond to Defendant’s motion
within the time periéd allowed by the Local_Ruleslof this Court.
Defendant may file'aireply memorandum, to the extént permitted by
the Local Rules.

56. The Court shall decide all disputes pursuant to

applicable principles of law for resolving such disputes. In

[ERES

their initial £ilings with the Court under Paragraphs 55 and 56,
the Parties shall state their respective positions as tolthe
applicable standard of law for resolving the particglar dispute.
The Court shall not draw any inférence nor establish any
presumptions adverse to any Party as a result of invocation of

this Section or the Parties’ imnability to reach agreement.

- 32 -
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57. The invocation of ‘dispute resolution procedures under
this Section shall not, by itself, extend, postpone, or affect in
any way any obligation of Defendant under this Consent Deéree,

- unless and until final resolution of the dispute so provides}‘
Stipulated penalties with respect to the disputed matter shall
continue to accrue from the first Day of noﬁcompliance, but'
payment shall be stayed pending resolution of the dispuﬁe as , {
" provided in Paragraﬁh 41. If Defendaﬁt does not prevail on the .
disputed issue, stipulated penalties shall be assessed and paid

as provided in Section VII (Stipulated Penalties).

X. INFORMATION COLLECTION AND RETENTION

58. The United States and its representatives, including
attofneys, contractors, and consultants, shail have the right of
entry into £he Facility at all reasonable times, upon
presentation of credentials, to:

a. monitor the progress of activities required under
this Consent Decree;

b. verify any data or information submitted to the
United States in accordance witﬁ the terms of this Consent
Decree; |

c. obtain samples ahd, upon request, splits'and
results of any samples taken_by Defendant or its representatives,

contractors, or consultants;

D33 -
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d. obtain ddcumentary evidence, including photograpﬁév
and gsimilar data; and | |
e.” assess Defendant’s compliahce with this Consent

Decree. o - o ‘ A . _ ;

‘59. Upon réquest,_EPA shall provide Defendant splits and
kresults 6f‘any samples taken by EPA. |

60.  Until two~yeafé after the termina;ion of this Consent
Decree,’Defeﬁdant shall retain (in paper or electronic form), and
shall instruct its contractors and agents to preservé/ all non-
identical copies of all documents, records, or other_infqrmation,
(including»documents, records, or other iﬁformation in electronig
- form) in-its_br its contractors’ or agents’ possessiqnvqr |
control, or that come into its or its contractors’ or agents’
possession or control, and that relate to Defendant's'performancg
of its obligations‘under this Consent Decreé.' This information-
retention réqﬁirement shall apply regardless .of any contrary
cérporaté or  institutional policies 6r procedures. At any time é
" during this information-retention period, upon tequest by the :
United States, Defendant shall make available to EPA copies.of',
any documents;,records,,or other information required'to be
maintained under'thislParagxaph.v Notwithstanding the provisions
’cf this Paragraph, Defendant may request in writing permission
from EPA to not preserve, to not maintain, or to destroy certain

specified categories of documents. Defendant’s obligations will
' - 34 -~
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remain unchanged, however, unless and until EPA issues written

approval of the request, which may or may not, in EPA's.

discretion, include a waiver of Defendant’s obligations under

-~ this Paragraph.

61. At the conclusion of the information-retention period
provided in the preceding Paragraph,fDefendant shall notify the
United States ét least ninety (90) Days prior to the destruction

of any documents, records, or other information subject to the

'requirements of the preceding Paragraph and, upon request by the

United States, Defendant shall make any such documents, records,
or other inforﬁation available to EPA for inspecpion, copying or
retention. Defendant may assert that‘certain documents, recordsﬂ
or other information is privileged under the attorney-client |
privilegevor aﬁy other privilege recognized by federal law. If
Defendant asserts such a privilege, in lieu of providing "
doéuments, it shall notify the United States that éuCh'a claim is
being made, and upon request, éhall provide the following: {1)

the title of the document, record, or information; (2) the date

of the document, record, or information; (3) the name and title

of each author of the document, record, or information; (4) the

name and title of each addressee and recipient; (5) a description

of the subject of the document, record, or information; and (6)

the privilege asserted by Defendant. However, no ddcuments,

records, or other information created or generated pursuant to

- 35 -
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the requirements of this Consent Decree shall be withheld on
grounds of privilege.
62. Defendant may also assert that information required to

be provided under this Section is protected as CBI under 40

[ VR

C.F.R. Paxrt 2. BAs to any}ihformatiqn that Defendant seeks to
‘protect as CBI, Defendant shall follow the procedures set forth
in 40 C.F.R. Part 2. '

63. This Consent Decree in no way limits or affects any
right of ehtry and inspection, or any right to obtain
information, held by thevUnited States pursuant to applicable'
federal or Staﬁe léws, regulations, or permits, nér does it limit
or affect any duty or obligation of Defendant to maintain'
documents, records, or other infofmation imposed by applicable
federal or state laws, reguiations, or permits.

XI. EFFECT OF SETTLEMENT/RESERVATION OF RIGi-ITS

64. This Consent Decree resolves the civil claims of the
United States for the violations alleged in the Complaint and the
- Amended Cgmplaint filed in this action through the Effectivé Date
of this Consent Decree. v . | |

65. The United States reserves all legal and equitable
remedies available to enforce the provisions of this Consent
Decree, except as expressly stated in Paragraph 64. This Consent
Decree shall not be construed to limit the rights of the United

States to obtain penalties or injunctive relief under RCRA or its
- - 36 -
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implementing regulations, of'under'other federal or State laws,
" regulations, or pe?mit conditions, except asfexpress;y specified
in Paragraph 64. The United States further reserves all.legal
and equitable‘remedies to address any imminent and substantial
endangerment to the public health or welfare or the environment
arising at, or posed by,'ﬁefendant’s Facility under Section 7003
of RCRA, 42 U.S.C. 8§ 6973. |

66. In any subsequent administrative or judicial
proceeding initiated by the United States for injunctive relief,
civil penalties, other apprapriate relief relating to the
Facility} the Defendant shall not assert, and may not maintain,
any defense or claim based upon the principles of waiver, res:
judicata, collateral estoppel, issue preclusion, claim
preclusion, claim-splitting, or other defenses based upan any
aontention that the claims raised by ﬁhe United States in the
subsequent proceeding were or should have.been brought in the
‘ instaat case, except with respect to claims that have been
specifically resolved puisuant to Paragraph 64 of this Section.

67. This Consent Decree is not a permit, or a modification
of any permit, under any féderal, State, or local laws or
regulations. Defendant is reéponsible for achieving and R
maihtaining compliance with all applicable federal, State, and }
local laws, regulations, and permits; and‘Defendant's compliance

with this Consent Decree shall be no defense to any action
' ' - 37 -
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commenced pursuant to any such laws, regulations, or permits,

except as set forth herein. The United States does not, by its

- consent to the entry of this Consent Decree, warrant or aver in

any manner that Defendant’s compliance with any aspect of this

' Consent Decree will result in compliance with RCRA, or with any

other'previsions of federal, State, or local laws, regulations,
or permits. -
68. This Consent Decree does not limit or affect the

rights of Defendant or of the United States agalnst any third

-partles, not party to this Consent Decree, nor does it limit the

rights of third parties, not party to this Consent Decree,

against Defendant, except asAotherwise provided by law.

69. | This Consent Decree shall not be construed to create
rights in, or grant any cause of action to, any third partyvpet
party to this Consent Decree, or to release or waive any claim,
cause of action, demand, or defense in law or equity that any
party to this Consent Deciee may have against any person(s) or
entity not a party to this Consent Decree.

XI1T. COSTS

70. The Parties shall bear their own costs of this action,

including attorneys’ fees, except that the United States shall be

entitled to collect the costs (including attorneys!’ fees)

incurred in any action necessary to collect any portion of the

- 38 -
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civil penalty or any stipulated penaities due but not paid by
Defendant.
| XIII.  NOTICES
7i. Unleés otherwise specified herein, whenever
notifications, submissions, or communications are required by
this Consent Decree, they shall be made in writing and addressed
as follows:

To the United States:

Chief, Environmental Enforcement Section
Environment and Natural Resouxrces Division
U.S. Department of Justice

Box 7611 Ben Franklin Station

Washington, D.C. 20044-7611

Re: DOJ No. 90-7-1-08%02

and
To EPA: .

Associate Director

Compliance Assurance and Enforcement Division (RCRA Enforcemeént
Division) _
U.S. Environmental Protection Agency
Region 6 ,

1445 Ross Avenue

- Dallas, Texas 75202

Multimedia Planning and Permitting Division (RCRA Permits
Division)
U.S. Environmental Protection Agency
Region 6 ‘

1445 Ross Avenue

Dallas, Texas 75221

To Defendahtﬁ

Rineco Chemical Industries, Inc.
P.O. Box 729 :
Benton, Arkansas 72018

- 39 -
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72. Any Party maf,'by written notice to the other Parties,
change its désignated notice recipieﬁt 6r notice address pr&vided
aﬁove. |

73. Notices submitted pursuant to this Section shall be
deemed submitted upon mailing, unless otherw1se prov1ded in this
Consent Decree or by mutual agreement of the Partles in wrltlng

'xxv. EFFECTIVE DATE

74. The Effective Date of this Consent Decree shall be the
date upon which this Consent Decfee-is‘entered by the Court or a
motion to enter the Consent Decree is granted, whichever occurs
first, as recorded on the Court’s docket.

- XV. RETENTiON’OF JURISDICTION

75. The Court shall retain jﬁiisdiction over this case
until termination of this Consent Decree, for the purpose of
resolving disputes arising under this Decree or entering orders
modifying this Decree, purSuant'to‘Sections‘IX and XVI, or
effectuating or enforcing compliénce wiﬁh the terms of this
Decree. . |

XVI. MODIFICATION

76. The terms of this Consent Decree may be modified only

FPVEY S

by a subsequent written agreement signed by all the Parties.
Where the modification constitutes a material change to this

Decree, it shall be effective only upon approval by the Court.

- 40 -
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77. Any disputes concerning modification of this Decree
shall be resolved pursuant to Section IX of this Decree (Dispute'
Resolution)provided, however,'thaﬁ, instead of the burden of

proof proVided by Paragraph 56, the Party seeking the

modification bears the burden of demonstrating that it ig
entitled to the requested modification in accordance with Federal
Rule of Civil Procedure 60 (b).

XVII. TERMINATION

78. After Défeﬁdant has complied with the requiféments of
Section V of this Consent Decree (Compliance Requirements), has
thereafter maintained satisfactory compliance with this Consent
Decree and the RCRA permit for the TMW issued by the Director of
ADEQ for a period of one year, and has paid the civil penalty and
any accrued stipulated penalties as required by this Coﬁsent
Decree, Defendant may serve upon the United States a Request for
Termination, stating that Defendaﬁt has satisfied those |
requirements, together with all necessarybsupporting
documentation. | |

79. Following receipt by the United States of Defendant’s

Request for Termination, the Parties shall confer informally

B ]

concerning the Request and any disagreement that the Parties may
have as to whether Defendant has satisfactorily complied with the
requirements for termination of this Consent Decree. If the

United States agrees that the Decree may be terminated, the
‘ - - 41 - ‘
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Parties shali submit; fer the Court’s approval, a joint
stlpulation terminating the Decree. o

. 80, If the United States does’ not agree that the Decree
'may be terminated, Defen@ant may invoke Dispute Resolution under
Section IX of this Decree However, Defendant shall not seek
Dispute Resolution of any dispute regarding termination, under
Paragraph 52 of Section IX until thirty (30) Days after service

of its Request for Termination.

XVIITI. PUBLIC PARTICIPATION

81. Thig Consent Decree shall be lodged.withvthe Coﬁrt ﬁor
a period of not less than thirty (30) Days for public notice and
comment in accordance with 28 C.F.R. § 50.7. The United States
reserves the right to withdraw or withhold its consent if the
- commerits regarding the Consent Decree disciese facts or
considerations indicating that the Consent Decree is
inappropriate, improper, or inadequate. Defendant consents'to
entry of this Consent Deeree without further notice and agrees‘
not to Withdraw from orboppose entry of this Consent Decree by
the Court or to challenge any provision of the Decree, unless the
United States has notified Defendant in writing that it no longer

supports entry of the Decree.

- 42 -
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XIX. SIGNATORIES/SERVICE

- 82. Each undersigned representative of'Deféndant.ahd the
Assistant Attorney General for the Environment and Natural
Resources Division of the Department of Justice certifies that he
. or she is fully authorized toc enter into the terms andndonditions
of this Consent Decree and to execute and>1egally bind thé‘Party
‘he qr she represents to this document.

83. This Consent Decree may be signed in counterparts, and
its validity shall‘not be challenged on that basis.  Defendant
agrees to accept service of process by mail with respect to all
matters'axising under or relating to this Consent Decree and to
waive the formﬁl service requirements set forth in Rules 4 and 5
of the Federal Rules of Civil Procedure and any applicable Local
Rules of this Court including; but not limitéd to, sefvice of a
summons;

XX. INTEGRATION

84. This Consent Decree constitutes the final, complete,
and ekclusive agreement and understanding‘among the Parties with
respect to the settlement'embodied in the becree and_supercedeS'
all prior agreements and understandings,‘ﬁhether oral oxr written,
concefning-the settlement embodied herein; No other dbcument;
nor any representation, inducément( agreement, underétanding, or

promise, constitutes any part of this Decree or the settlement it

- 43 -~
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g vyt ie

represents, nor shall it be used in construing the terms of this

Decree.

XXI. = FINAL JUDGMENT -

-85, Upon approval and éntry of this Consent Decre€ by the

L ramaAn.

Court, this Consent Decrée shall constitute a final judgment of
‘the Court as to the United Statés and the Defeﬁdant. The Court
finds that there is no just reason for delay'and therefore enters
this judgment as a final judgment under Fed. R. Civ. P. 54 and

58.

Dated and entered this day of ;

UNITED STATES DISTRICT COURT JUDGE
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FOR THE UNITED STATES:

s [t e S, Mhiuo

IGNACIA S. MORENO ' :
Asgistant Attorney General :
Environment and Natural Resources Division

United States Department of Justice

nateaz_%%@o ﬁ‘IM W |

RICHARD GLADSTEN i
Senior Counsel :
Environmental Enforcement Section
Environment and Natural Resources Division
United States Department of Justice

P.O. Box 7611

Washington, D.C. 20044-7611

(202) s14-1711
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United States v. Rineco Chemical Industries, Inc. N

- Civil Action No. 4-07-CV 011898ww -
Consent Decree -

;{

FOR THE ENVIRONMENTAL PROTECTION AGENCY:

¢ : - »
gional Administrator - '
U.S. Environmental Protection
Agency, Region VI - : =

1445 Ross Avenue
Dallas, Texas 75202-2733

Dat;._e : 57 / ‘I'// 2

. TERRY“SYKES S b
RCRA Enforcement Branch '
- U.8. Environmental Protection
Agency, Region 6
1445 Rogs Avenue, Suite 1200
Dallas, Texas 75202-2733
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|
§
FOR DEFENDANT RINECO CHEMICAL INDUSTRIES, INC.
|
|
Da-te=-l.£.éémi
YARRY WILLYAMS ,
Rineco Chemical Industries, Inc.
819 Vulcan Road . . '
.Benton, Arkansas 72015
L
\
;‘_, :
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